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DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON
DI VI SI ON OF ALCOHOLI C BEVERAGES

AND TOBACCO
Petitioner,
DOAH CASE NO. 99-5306
VS. DABT CASE NO. SA 68 980672
LI CENSE NO. 68 00264
GOLD COAST EAGE DI STRI BUTI NG, SERI ES: JDBW
LTD., d/b/a GOLD COAST EAGLE
DI STRI BUTI NG, LTD.,
Respondent .
/
FI NAL ORDER

This matter cones before the Departnent of Business and
Pr of essi onal Regul ati on, Division of Al coholic Beverages and
Tobacco (hereinafter referred to as "Division."), pursuant to
Section 120.57(1) Florida Statutes, on August 8, 2000, in
Tal | ahassee, Florida. The Recommended Order of the
Adm ni strative Law Judge issued June 15, 2000, is attached as

App. A

The Petitioner's exceptions to the recomended order were
received July 6, 2000. Counter exceptions fromthe Respondent
were received July 11, 2000.

The issue i s whether Respondent violated Section 561.42(1)
and/or (2), Florida Statutes:

Ti ed house evil; financial aid and assi stance
to vendor by manufacturer or distributor
prohi bi ted; procedure for enforcenent;
exception. --

(1) No licensed manufacturer or distributor
of any of the beverages herein referred to
shal | have any financial interest, directly
or indirectly, in the establishment or

busi ness of any vendor |icensed under the
Beverage Law, nor shall such |icensed

manuf acturer or distributor assist any vendor



by any gifts or |oans of noney or property of
any description or by the giving of any
rebates of any kind whatsoever. No |icensed
vendor shall accept, directly or indirectly,
any gift or |oan of noney or property of any
description or any rebates from any such

I i censed manufacturer or distributor;

provi ded, however, that this does not apply
to any bottles, barrels, or other containers
necessary for the legitimate transportation
of such beverages or to advertising materials
and does not apply to the extension of
credit, for liquors sold, made strictly in
conpliance wth the provisions of this
section.

(2) Credit for the sale of liquors may be
extended to any vendor up to, but not
i ncluding, the 10th day after the cal endar
week within which such sale was nade

Wth respect to the findings of fact and concl usions of |aw
contained in the Recommended Order, Section 120.57(1), Florida
St at utes, provides:

The agency in its final order may reject or
nmodi fy the conclusions of |aw over which it
has substantive jurisdiction and
interpretation of adm nistrative rules over
which it has substantive jurisdiction. Wen
rejecting or nodifying such conclusion of |aw
or interpretation of admnistrative rule, the
agency nmust state with particularity its
reasons for rejecting or nodifying such
conclusion of law or interpretation of

adm ni strative rule and nust make a finding
that its substituted conclusion of |aw or
interpretation of admnistrative rule is as
or nore reasonable than that which was
rejected or nodified. Rejection or
nodi fi cation of conclusions of | aw may not
formthe basis for rejection or nodification
of findings of fact. The agency may not
reject or nodify the findings of fact unless
the agency first determnes froma revi ew of
the entire record, and states with
particularity in the order, that the findings
of fact were not based upon conpetent
substantial evidence or that the proceedings



on which the findings were based did not
conply with essential requirenents of |aw

Upon consi deration of the Recoormended Order, the exceptions
received from Petitioner, counter exceptions received from
Respondent, and the conplete record of the case, the D vision
makes the follow ng rulings, findings and concl usions:

Fi ndi ngs of Fact

1. Review of the record reveals that the findings of fact
contained in the recommended order are based on conpetent,
substantial evidence and that the proceedi ngs on which the
findings w ere based conplied with the essential requirenments of
the law. The findings of fact contained in the reconmmended order
are thus accepted in this Final Order.

Concl usi ons of Law

2. The conclusion of |aw contained on page 4 at paragraph
11 in the Recommended Order is respectfully rejected. As stated
i n paragraph 10 of the Recommended Order, the Tied House Evil Act
is intended to foster conpetition by preventing predatory trade
practices. Respondent's arrangenent for transfer and repl acenent
of a conpetitor's brand went beyond acceptabl e trade practi ce.
No provision in the law allows the barter system described in the
recommended order. |In fact, Rule 61A-4.045, Florida
Adm ni strative Codes pronul gated pursuant to Section 561.42,
Florida Statutes, requires conpletion of a sales ticket or
invoice at the tinme of sale and delivery of malt beverages.
Wil e the Division does not seek to discipline the Respondent
specifically with respect to this rule, the regulatory | anguage
must be considered to properly construe the statute being
enforced. The requirenent of an invoice upon delivery s a clear
i ndi cation that noney, rather than property, is the acceptable

formof paynment. |In further support of this interpretation, the
rul e contai ns such | anguage and phrases as "sold", "price
charged" and "total price paid." |In Astral Liquors v. Dept of

Busi ness Regul ation, 463 So. 2d 1130 (Fla. 1985), the Suprene
Court of Florida noted two exceptions to the general rule that
the | egislature should provide certain standards and gui delines
when del egating discretion to an agency. These are when the
subj ect of the statute concerns |icensing and when the statute
deals with the regul ati on of businesses which are operated as a
privilege rather than as a right. This discretionary authority
is particularly necessary where an agency regul ates occupations
that are potentially injurious to the public welfare. The court
enphasi zed that the state may, within the exercise of its police
power, regul ate the sal e and possession of al coholic beverages as
wel | as the conditions under which businesses selling alcoholic




beverages operate. \Wiere |legislature authorizes an agency to
enforce a statute enacted under the police power, specific rules
are not required to cover all conceivable situations that may
confront the agency. In Astral, the court determned that if a
licensee were able to sell or otherwi se transfer a |icense before
final action could be taken regarding the licensee's violation of
the law, control of the licensing process could be easily
circunvented. Simlarly, if alcoholic beverages could be
transferred anong |license hol ders w thout adequate bookkeepi ng,
audit obligations or records, the ability to regulate the
beverage industry would be severely conprom sed. The recomended
interpretation of the Tied House Evil Act would all ow
undocunent ed barter paynents and permt transactions never

i ntended by the Legislature.

3. The courts have narrow y construed, rather than
expansively interpreted, the Tied House Evil Act and its
amendnents. The fundanental intent of the Act is to prevent
potentially corrupting economc influence upon and between
ot herw se i ndependent vendors, distributors, and manufacturers of
al cohol i c beverages. This point was expressed by the Florida
Suprenme Court in Pickerill v. Schott, 55 So. 2d 716, 718 (Fl a.
1951), wherein the Court confirnmed that the purpose of the Act is
to prevent as far as possible, by regulation, the integration of
retail and whol esale outlets and to renove retail dealers in
intoxicating liquors fromfinancial or business obligations to
whol esal er, wth exception of ordinary credit for |iquor sold.
The basic aimof the Act, so the Court declared, is to prevent
manuf acturers and distributors from having any financi al
interest, direct or otherwi se, in the business of any retai
vendor. Pickerill, supra at 55 So. 2d 718. See al so Mavhue's
Super Liquor Store, Inc. v. Meiklejohn, 426 F.2d 142 (U. S. App.
5th Gr. 1970), Musleh v. Fulton D stributing of Florida, 254 So.
2nd 815 (Fla. 1st DCA 1971), and Castl ewood | nternational
Corporation v. WIlliam Sinon, 367 So. 2d 613 (Fla. 1979). In
J.R Hunter, Jr. v. WL. MKnight, 86 So. 2d 434 (Fla. 1956), the
court found, "The purpose of the Act is to prevent . . . a
financial or business obligation fromthe vendor to the
whol esaler. The very terns of the Act itself are susceptible to
no other interpretation.”™ See also Jax Liquors, Inc. v. D vision
of Al coholic Beverages and Tobacco, 388 So. 2d 1306 (Fla. 1st DCA
1980), and Wnn-Dixie Stores, Inc. v. Schenk Conpany, 662 So. 2d
1021 (Fla. 5th DCA 1995).

4. The expansive interpretation offered in the Recommended
Order would subvert the intent of the Act, with the result that
the Division would no | onger have control over the regul ation of
al cohol i c beverages. The original Beverage Act of 1935 was
designed to cover regulation and taxation: "The liquor industry
is one industry and the regul ation and taxation of such an



i ndustry are so closely related as to be, for all practical

pur poses, one and the sanme subject, and properly connected with
the subject of the liquor industry.” Pickerill, supra at 55 So.
2d 720. Allowing distributors to take property in lieu of cash
(i.e., conpetitor kegs, or conceivably even sporting event
tickets, airline tickets, lottery tickets, etc.) on a "fair

mar ket val ue" exchange basis, would inpair the Division's ability
to track purchases and sal es of al coholic beverages. The
bartering of property as a paynent nethod inpedes the collection
of both excise and surcharge taxes as nandated by statute,
because there is no way to accurately audit a |icensee's
purchases or sales. The recommended interpretation of 8561.42,
Florida Statutes, does not reflect the intent of the Legislature
in enacting the Tied House Evil Act, and is rejected in favor of
the nore reasonabl e conclusion that an undocunented barter system
i s disallowed.

5. Rejection of this critical conclusion requires rejection
of the result contained in the Recommended Order. A violation of
t he Beverage Law occurred and an admnistrative fine is
appropriate in this matter.

ORDER

6. Respondent is hereby ORDERED to pay a civil penalty of
$1000 within 30 days for violation of Section 561.42(1), (2),
Florida Statutes. Paynent in full is to be received on or before
Sept enber 25, 2000, and may be nade at the Division of Al coholic
Beverages and Tobacco; Building E, Suite 4; 1748 | ndependence
Boul evard; Sarasota, FL 34234.

DONE and ORDERED at Tal | ahassee, Florida, this 18th day of
August, 2000.

RI CHARD E. TURNER, Acting Director
Di vi sion of Al coholic Beverages and Tobacco

This Order of the Director of the D vision of Al coholic Beverages
and Tobacco will becone final unless judicial reviewis initiated
wi thin 30 days of the date of rendition. The rendition date is
the date the Order is filed by the Agency | ndexing O erk.

Judicial review may be commenced by filing an original Notice of
Appeal with the Cerk of the D vision of Al coholic Beverages and
Tobacco and a copy, acconpanied by filing fees prescribed by | aw,
with the appropriate District Court of Appeal, pursuant to
Section 120.68, Florida Statutes and Rule 9.110, FFRAP. A
transcript of the informal hearing may be obtained upon witten
request received no |ater than 60 days fromthe rendition date of
this O der.




Service to Respondent: At business address by certified mail

#7000 0600 0021 6796 8752

By: Dat e:

Copi es Furni shed to:

John Saputo, President

ol d Coast Eagle Distributing, Ltd.
2150 47th Street

Sarasota, FL 34234

Bur eau of Law Enf or cenent
Enforcenment District Supervisor
District Licensing Ofice

Bureau of Audit Operations

DOAH

Mriam W1 ki nson, Assistant General Counsel
Depart ment of Business and Professional Regul ation



